
 

UNITED STATES COURT OF APPEALS FOR VETERANS CLAIMS 
 
MISC. NO. 15-25 
 
IN RE: LAPSE IN FUNDING FOR DEPARTMENT OF VETERANS AFFAIRS 
 

Before ALLEN, Chief Judge, and PIETSCH, BARTLEY, GREENBERG, MEREDITH,  
TOTH, FALVEY, LAURER, and JAQUITH, Judges. 

 
O R D E R 

 
On October 20, 2025, the Secretary of Veterans of Affairs (VA) filed an ex parte motion 

with the Court, requesting, with limited exceptions, "a stay of proceedings in all cases before the 
Court in which a [VA] filing deadline is pending, or where VA is permitted to file a pleading, 
beginning on Wednesday, October 29, 2025."1 In support of his motion, the Secretary asserts that 
VA's current funding will be exhausted on October 28, 2025, and after that date, employees of the 
Court of Appeals for Veterans Claims Litigation Group of the Office of General Counsel (OGC) 
"would generally not be deemed 'excepted employees' and would be statutorily prohibited from 
performing the functions essential to litigating cases pending before the Court on a voluntary 
basis."2 The Secretary thus requests that a stay continue through "such time as the requisite funding 
for [OGC] is appropriated."3 

 
The Court has determined that its judicial review of veterans benefits cases is an excepted 

function that continues notwithstanding a lapse in appropriations. It is noteworthy that VA has 
determined that appellate review of veterans benefits cases is an excepted function and directed 
the Board of Veterans' Appeals to continue to make decisions on veterans' cases during the lapse 
in appropriations.4 Pausing VA's deadlines in nearly every case before the Court is a significant 
and extreme request, and the Secretary has failed to demonstrate that such sweeping relief is 
appropriate at this time.5 Therefore, the Court will deny the Secretary's motion, and all cases will 
continue to be processed in accordance with the Court's Rules of Practice and Procedure, including 
all requirements and filing deadlines. 

 
The Court recognizes the evolving challenges presented by the current government-wide 

lapse in appropriations, and accordingly, will deny the Secretary's motion without prejudice. The 
Secretary may refile his motion as circumstances require.  

 

 
1 Appendix at 1 (Secretary's Oct. 20, 2025, ex parte motion). 
2 Id. at 2. 
3 Id. at 1. 
4 See VA Contingency Planning, https://department.va.gov/contingency-planning/. 
5 Appendix at 4 ("[T]he current guidance by the Department indicates that should the Court deny this motion, or 
otherwise require the Department to satisfy particular filing deadlines in cases pending before the Court, the Secretary 
will make every effort to ensure that sufficient OGC staff are available, notwithstanding any lapse of funding, to 
satisfy VA pleading requirements."). 
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Upon consideration of the foregoing, it is  

ORDERED that the Secretary's October 20, 2025, motion to stay is denied without 
prejudice.  

DATED: October 22, 2025 PER CURIAM. 
 
Appendix 



  IN THE UNITED STATES COURT  
OF APPEALS FOR VETERANS CLAIMS 

 
JOHN DOE, et al., ) 
      ) 
 v. ) Vet. App. No. XX-XXXX 
 ) 
DOUGLAS A. COLLINS,  ) 
Secretary of Veterans Affairs  ) 
 

SECRETARY’S EX PARTE MOTION FOR AN ORDER STAYING VA-
RELATED FILING DEADLINES IN CASES CURRENTLY PENDING 
BEFORE THE COURT DURING A LAPSE IN FUNDING FOR THE 
DEPARTMENT OF VETERANS AFFAIRS OFFICE OF GENERAL 

COUNSEL   
 

 Pursuant to U.S. Vet. App. R. (Rule) 2 and 27, Appellee respectfully 

moves this Court for a stay of proceedings in all cases before the Court  in 

which a Department of Veterans Affairs (Department or VA) filing deadline 

is pending, or where VA is permitted to file a pleading, beginning on 

Wednesday, October 29, 2025, through such time as the requisite funding 

for the Office of General Counsel (OGC) is appropriated, and excepting 

from this motion only those cases in which the Court has specifically 

ordered proceedings to continue despite a lapse in funding.  The Secretary 

also respectfully moves this Court to suspend Rules 5(d), 25, 27(a)(5), 

35(d), 36, and 41(b)(3).   

 As the Court is aware, pursuant to the Antideficiency Act, as codified 

in 31 U.S.C. §§ 1341, 1342, 1511-1519, upon the expiration of the current 

funding authority and the expenditure of all “carry-over” funding, no public 

funds will be available to pay the expenses and salaries of VA attorneys or 
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support staff who are not otherwise funded or determined to be essential 

for the protection of life or property.  It is currently estimated that the carry-

over balance in the Department’s General Administration Account, which 

funds the majority of OGC operations (including most of the attorneys and 

support staff in OGC’s Court of Appeals for Veterans Claims Litigation 

Group (CALG)), will be exhausted at the close of business on Tuesday, 

October 28, 2025.  Personnel of OGC’s CALG are generally not 

considered to be personnel essential for the protection of life or property.  

Thus, during any lapse of funding, those CALG employees would generally 

not be deemed “excepted employees” and would be statutorily prohibited 

from performing the functions essential to litigating cases pending before 

the Court on a voluntary basis.   

For that reason, the Secretary requests that the Court stay 

proceedings pending in all cases not otherwise subject to a specific order 

by the Court to continue proceeding despite a lapse in funding, and which 

have a VA pleading or filing due on or after October 29, 2025, or which by 

operation of the Court’s Rules would have a VA filing deadline created 

during such time as VA’s OGC CALG is without the requisite funding 

authority.  This would include staying all cases in which the Court has 

issued a decision and which, pursuant to Rules 36 and 41, are subject to 

the entry of Judgment or Mandate in the absence of a motion by one of the 

parties for reconsideration or a panel or an en banc decision, or an appeal 



3 

to the U.S. Court of Appeals for the Federal Circuit.  The Secretary 

requests that any such stay remain in effect until such time as the requisite 

funding is appropriated.   

 In the interest of candor, the undersigned notes that while most of 

CALG’s staff will be directly affected by the lapse in funding, 19 attorneys 

are not affected by the current lapse as they are funded through an 

alternate source.1  However, these attorneys are only legally permitted to 

work the specific cases identified in the attached list2 because of the 

provisions authorizing their funding.  The Court should also note that not 

only are those attorneys not necessarily assigned to the cases in the 

attached list, meaning that they have no familiarity with the matters, but the 

supervisors for those cases are themselves not funded.  And the various 

VA stakeholders needed for regular consultation on those cases are 

themselves generally subjected to a lapse of appropriations as well, thus 

complicating VA’s ability to potentially provide an accurate and complete 

position in each case until funding is restored.     

 
1 The alternate source of funding for these 19 attorneys is the Sergeant First Class Heath 
Robinson Honoring our Promise to Address Comprehensive Toxics Act of 2022, Pub. L. No. 117-
168 (2022) (PACT Act).  The information currently available to the undersigned suggests that the 
funding for these individual positions is sufficient to enable them to continue performing duties for 
the foreseeable future.  However, the various VA stakeholders typically needed to provide 
consultation for cases in litigation are themselves generally without funding. 
2 The undersigned notes that the attached list is based on the information available in OGC 
systems at the time of the filing of this motion.  It is possible that some of these cases may have 
been closed at the Court and OGC’s system have not yet updated. For the same reason, it is also 
possible that some cases have been inadvertently misidentified or omitted despite the 
undersigned’s best effort to provide a complete and accurate list of affected cases.   
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 Notwithstanding the above, the undersigned notes that the current 

guidance by the Department indicates that should the Court deny this 

motion, or otherwise require the Department to satisfy particular filing 

deadlines in cases pending before the Court, the Secretary will make every 

effort to ensure that sufficient OGC staff are available, notwithstanding any 

lapse of funding, to satisfy VA pleading requirements.    

Because this motion impacts a vast majority of the cases currently 

before the Court, individualized consent pursuant to Rule 27(a)(5) is not 

possible.  Moreover, given the nature of this motion, the Secretary 

requests that the Court, pursuant to Rule 2, suspend the prohibitions of 

Rule 5(d) regarding combined motions; the requirements under Rule 25 

regarding service;  Rule 27(a)(5)’s requirement to state the position of the 

opposing party relevant to the motion; the timelines for entry of Judgment 

and Mandate pursuant to Rules 35(d), 36, and 41(b), and any other Court 

Rules reasonably interpreted as being affected by the motion to stay. 

The Secretary notes that while delaying these Veterans’ cases due 

to a lack of resources is undesirable, unfortunately, any lapse in the 

requisite funding, absent a specific order from the Court, would preclude 

the General Counsel, and specifically the bulk of the staff in CALG, from 

performing the official functions necessary to satisfy the Court’s filing 

deadlines in most of the cases currently pending before the Court.        
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 WHEREFORE, Appellee, Secretary of Veterans Affairs, respectfully 

moves the Court to suspend its rules to allow for this motion, and, for the 

duration of any lapse in funding, to stay all proceedings currently pending 

which have a VA pleading or filing due on or after October 29, 2025, or 

which by operation of the Court’s rules would have a VA filing deadline 

created during such time as the OGC is without the requisite funding 

authority, except for those cases specifically ordered by the Court to 

continue proceeding despite a lapse in funding. 

    Respectfully submitted, 

    JAMES S.C. BAEHR 
    General Counsel 
            
    /s/ David L. Quinn               
    DAVID L. QUINN 
    Assistant Chief Counsel 
    U.S. Department of Veterans Affairs 
    Office of the General Counsel (027) 
    810 Vermont Avenue, N.W. 
    Washington, D.C.  20420 
    Telephone: (202) 632-4379 
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